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FLORIDA CONDOMINIUMS-DEVELOPER ABUSES AND SECURITIES
LAW IMPLICATIONS CREATE A NEED FOR A STATE
REGULATORY AGENCY
The inception of the statutory condominium1 was undoubtedly the enactment of the Housing Act of 1962, section 234,2 which authorized Federal
Housing Administration (FHA) insurance on family units in multifamily
structures. Legislatures in all fifty states and the District of Columbia subsequently passed enabling acts under various titles.3 Condominium ownership
has since provided a modern concept of real estate development whereby an
individual can evade today's high land cost and ever-increasing construction
4
and maintenance expenses.

1. There is some doubt whether the condominium form of real property ownership
was possible without statutory sanction. Although condominiums have long existed in
some countries they do not possess the same attributes as those created under enabling acts.
Several common law condominiums were established in Florida prior to the 1963 passage
of the Florida Condominium Act, but businessmen were reluctant to invest funds in
these projects. The Act was primarily responsible for statewide acceptance of the condominium concept. See R. McCAUGHAN, LEGALITY OF CONDOMINIUM IN FLORIDA (1962); McCaughan, The Florida Condominium Act Applied, 17 U. FLA. L. REV. 1, 1-2 (1964), for
a discussion of common law condominiums.
2. National Housing Act §234, 12 U.S.C. §1715y (1970). Section 234 was amended in
1964 to authorize the insurance of a mortgage that would finance the construction or
rehabilitation of a condominium in addition to the sale of units. It is ironic that the
original federal legislation that gave life to the condominium concept has been a limited
source of financing in the expansion that it prompted. Griswold, The Modern Concept of
Condominiums, 47 TITLE NEWS 83 (1968). See generally 1 FLORIDA REAL PROPERTY PRACTICE
ch. 17 (Fla. Bar Continuing Legal Educ. Practice Manual (2d ed. 1971)); REAL ESTATE
FINANCING §7.25 (J. McCord ed. 1968); King, Problems of Financing Condominiums, 24 Bus.
LAw. 445 (1969); Vishney, Financing the Condominium, 1970 U. ILL. L.F. 181.
3. After passage of the Housing Act of 1962 the FHA prepared a model condominium
statute for states interested in condominium legislation, which would qualify for §234
insurance. The enabling statutes in all 50 states were predominantly modeled after the
FHA Act. U.S. FEDERAL HOUSING ADMINISTRATION, DEPARTMENT OF HOUSING AND URBAN DE(form 3285, 1962).
VELOPMENT, MODEL STATUTE FOR CREATION OF APARTMENT OWNERSHIP
Enabling statutes were passed in 31 states during 1963. Vermont, in 1968, was the last state
to enact a condominium law. VT. STAT. ANN. tit. 27, §§1301-28 (1969). The various enabling acts employ a variety of names to describe the condominium form of ownership. Some
states use the term "Apartment Ownership Act," KAN. STAT. ANN. §58-3101 (1964); MINN.
STAT. ANN. §§515.01-.29 (Supp. 1971). "Horizontal Property Regime" is found in others.
ALASKA STAT. §§34.07.010-.460 (1971); ARIZ. REv. STAT. ANN. §§33-551 to -561 (1969);
HAWAII REV. LAwS §§514-1 to -.50 (1968); WASH. REV. CODE ANN. §§64.32.010 to .920 (1971).
"Ownership Act" is also popular. OHIO REV. CODE ANN. §§5311.01 to .22 (1970); UTAH CODE
ANN. §§57-8-1 to -35 (Supp. 1969).
4. The Florida Condominium Act defines "condominium" as a form of real property
ownership consisting of an interest in a unit of improvements and, appurtenant to each
unit, an undivided share of the common elements. Condominiums are subject to real
property laws as any other ownership interest except insofar as real property law conflicts
with the enabling statute. FLA. STAT. §711.02 (1971). See generally 2 R. BOYER, FLORIDA
REAL ESTATE TRANSACTIONS ch. 39 (1971); 5 R. POWELL, REAL PROPERTY §633 (1964); 1 P.
ROHAN & M. RESKIN, CONDOMINIUM LAW AND PRACTICE (1965) [hereinafter cited as ROHAN
& RESRIN]; Berger, Condominium: Shelter on a Statutory Foundation, 63 COLUM. L. Rmv.
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Among the states, Florida has experienced the most phenomenal condominium growth engendered by population increases, concern for land conservation, and the necessities of modem living.5 By 1972 approximately 85,000
units had been constructed in Florida at a total value in excess of $1.5 billion.6
The increased popularity of condominiums, however, has resulted in a concomitant growth of "flagrant and subtle" 7 abuses by developers. Through the
utilization of statutory loopholes many developers have realized excess profits s
and have often forced unconscionable obligations on unwary purchasers.9
Some concern exists that these practices could result in a repetition of the
frauds practiced by promoters during the post-war boom of stock cooperatives.10 Furthermore, developers are now marketing condominiums in a
manner that emphasizes buyer income potential instead of owner occupancy."
The investment flavor of such sales raises serious securities law implications.-2
The presence of these unfair developer practices indicates that the present
statute not only fails to regulate the condominium sales transactions effectively but also provides inadequate purchaser protection.

987 (1963); Cribbet, Condominium -Home Ownership for Megalopolis?, 61 MIcH. L. Rxv.
1207 (1963); McCaughan, The Florida Condominium Act Applied, 17 U. FLA. L. REv. 1
(1964); Rohan, Condominium Housing: A Purchaser's Perspective, 17 STAN. L. Ray. 842
(1965); Comment, Community Apartments: Condominium or Stock Cooperative?, 50 CALM.
L. REv. 299 (1962); Note, Land Without Earth- The Condominium, 15 U. FLA. L. REv.

203 (1962). The condominium has as its principal goal the achievement of more concomitants of ownership for the multi-unit occupant than are available to renters or members of a stock cooperative. Condominium ownership also offers economic advantages over
renting, since high land costs are spread over many units, ownership equity is built up and
the landlord's profit is eliminated. The advantages and disadvantages of condominiums are
more thoroughly discussed in 4 R. Powr.LL, REAL PROPERTY 765 (1968); C. RAMSEY, CONDOMINIUM: THE NEv LOOK IN Co-ops (1961); Berger, Condominium: Shelter on a Statutory
Foundation, 63 COLUM. L. REv. 987 (1963); Bohan, A Lawyer Looks at Residential Condominiums, 7 A.Ba.. REAL PROPERTY, PROBATE & TRUST J. 7, 8 (1972).
5. The population of Florida increased by almost 2 million, or 50%, from 1960-1970.
See FLORIDA STATISTICAL ABSTRAcr 1971 (1971). During this same period more than 1,200
condominiums were built in Florida, including more than 51,800 apartments. About 80%
of the state's condominiums are located on the Gold Coast of Florida, which stretches from
Miami northward to Palm Beach. At the end of 1969 there were 402 condominiums in
Broward County composed of 16,687 units. Dade County at the same time had 308 condominiums with 12,129 units. R. REYNors, FLORIDA CONDOMINIUMS 7 (1971).
6. It has been estimated that by the end of 1975 Florida will have more than 2,000
condominium projects containing approximately 150,000 apartments. R. REYNOLDS, supra
note 5, at 7.
7. RoHAN & RESKIN, supra note 4, §4.03; Note, Cooperative Housing Corporations and
the Federal Securities Laws, 71 COLUM. L. REv. 118, 139 (1971).
8. See text accompanying notes 15-59 infra.
9. Id.
10. ROHAN & REsKIN, supra note 4, §16.03 n.24; Note, Real Property - Georgia's Apartment Ownership Act-Its Scope Analyzed in View of Emerging Condominium Litigation
in Other Jurisdictions, 23 MERcS_ L. REv. 405, 410 (1972). See Note Cooperative Apartment Housing, 61 HARV. L. REV. 1407, 1407-08 (1948), for a discussion of post-war frauds
practiced in the cooperative housing field.
11. See text accompanying notes 81-86 infra.
12. id.
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Although the Florida Legislature has recently recognized the need for
legislative reform by creating the Florida Condominium Commission, 3 the
commission is only a temporary committee without adequate time to conduct
a comprehensive study of all aspects of condominium law. 1 4 It is, therefore,

the purpose of this note to propose appropriate changes in the Florida Condominium Act designed to insure the continued success of the condominium
concept in this state.
UNFAIR DEVELOPER PRACTICES

Although unethical practices have developed in the condominium field,
most developers really desire to deliver, and do deliver, what they should and
what the purchaser in good faith contracts to buy.' 5 Under a typical plan
employed in this state the condominium structure is erected by a developer
on land held by him in fee or under a long-term lease.' 6 Once the property is
submitted to condominium- the developer promotes and sells units to individual purchasers. The developer organizes an association, which may be incorporated,' 8 and conveys the land or leasehold interest to the association at
the prevailing market value. The association is composed of unit owners and
becomes responsible for maintenance and operation of the living complex.

13. The condominium commission is composed of 18 members consisting of 5 condominium apartment owners, 3 developers, I person engaged in condominium financing, 1
title insurer, 4 members of the Florida Bar, and 4 legislators. Fla. Laws 1972, ch. 72, §171.
The law apparently conflicts with the Florida constitution, art. III, §16, which requires that
"every law shall embrace but one subject and matter properly connected therewith, which
subject shall be briefly expressed in the title." The statute title refers to the Florida Condominium Commission, while the provisions in the body of the act deal with stock cooperatives as well. See Knight & Wall Co. v. Bryant, 178 So. 2d 5 (Fla. 1965).
14. Since the commission will report its findings to the 1973 legislature it is my
opinion that the condominium commission has been allocated insufficient time to
conduct a truly exhaustive study of condomium law. The statute requires the commission
to conduct public hearings and report its findings to the legislature at least 60 days prior
to the 1973 session. However, the act is not effective until Oct. 1, 1972.
15. Hennessey, Practical Problems of Residential Condominium Operation, 2 CONN. L.
Rv. 12, 19 (1969). The article contains a discussion of relations between developers and
condominium owners' associations. See also Bohan, supra note 4, at 15-19.
16. A condominium may be erected on land held in fee simple or held on a lease
having a term initially in excess of 98 years. FLA. STAT. §711.08 (1971).
17. "Submission to condominium" means creation of the condominium form of ownership on a particular piece of property, accomplished by recording a declaration executed
with the formalities of a deed. Submission of a leasehold interest by a lessee does not
require the joinder of the lessor. FLA. STAT. §711.08 (1) (1971). It has been held that part
of the land submitted to condominium may be held in fee while the remaining portion is
held as a leasehold. Ackerman v. Spring Lake of Broward, Inc., 260 So. 2d 264 (4th D.C.A.
Fla. 1972).
18. The declaration may require the association to be organized as a particular entity,
such as, but not limited to, a corporation for profit or corporation not for profit, in which
the unit owners are stockholders or members. An unincorporated association retains the
same powers as a corporate one. In addition to those enumerated by statute, powers may
be vested in the association by the declaration and bylaws. FLA. STAT. §711.12 (1971).
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When a majority of units are buyer-occupied control of the association is
transferred from the developer to a board of officers.1 9 The board is a legal
entity empowered to act for unit owners by executing contracts, deeds, mortgages, and other instruments. 20 After board elections and sale of all units
the developer may continue to derive profits from the project through management contracts or recreational leases.
Most unethical developer practices occur during the interim period after
organization of the association but before control is transmitted to the unit
owners through the election of a board of officers. 21 During this time the developer must exercise necessary duties of the board, including execution of
contracts and other instruments. 22 The most frequent abuses are: (1) preelection self-dealing,23 (2) use of fraudulent statements or misrepresentations, 2'
5
and (3)mishandling of purchaser deposit moneys.
PreelectionSelf-Dealing

Through self-dealing prior to board elections, developers frequently execute
"sweetheart"2 0 contracts with developer owned or affiliated companies. These
agreements often provide for the long-term management or maintenance of

the condominium property at excessive rates.27 Moreover, developers fre-

quently award management contracts to third-party corporations in return
for substantial kickbacks. Another common developer abuse is the sale of
condominium property to the association at a much greater price than could
be obtained on the open market.28 Furthermore, developers often retain title

19. See ROIIAN & RESKIN, supra note 4, §17.03, for a discussion of three methods of
transition from developer control to board control
20. FLA. STAT. §711.12 (1)-(8) (1971). In condominium law "board" is synonymous with

"association."
21. A. FERRER & K. STEcHER, CooPERATrvEs AND CoNMomriMs §473 (1968).
22. Id.
23. E.g., Royal Ad. Ass'n v. Royal Condominium Managers, Inc., 258 So. 2d 39 (3d
D.C.A. Fla. 1972); Riviera Condominium Apartments, Inc. v. Weinberger, 231 So. 2d 850
(3d D.C.A. Fla. 1970); Wechsler v. Goldman, 214 So. 2d 741 (3d D.C.A. Fla. 1968); Fountainview Ass'n v. Bell, 203 So. 2d 657 (3d D.C.A. Fla. 1967).
24. See, e.g., Hendler v. Rogers House Condominium, Inc., 234 So. 2d 128 (4th D.C.A.

Fla. 1970).
25. See, e.g., Brothers v. McMahon, 351 Ill.
App. 321, 115 N.E.2d 116 (1953).
26. See Rohan, The Securities Law Implications of Condominium Marketing Programs
Which Feature a Rental Agency or Rental Pool, 2 CONN. L. Rav. 1 (1969) [hereinafter
cited as Rohan].
27. See text accompanying notes 30-32 infra.
28. E.g., Fountainview Ass'n v. Bell, 203 So. 2d 657 (3d D.C.A. Fla. 1971). Developers
often conduct a "flip sale" in which the promoter buys a structure for a price far in
excess of the market value, conveys the building to the association, and receives a rebate
from the original owner without disclosing it as a profit. Thus, he can drive up the
association's price while seemingly making only a fair profit. See Note, Cooperative Housing
Corporations and the Federal Securities Laws, 71 CoLum..L. REv. 118, 120 (1971).
,
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to recreational areas adjoining the condominium property and execute unfair
use agreements with the association.29
In Fountainview Association v. Bell 3° defendant developers organized
a nonprofit corporation for the purpose of building a condominium and
organizing an association. While defendants were the sole officers and directors of the association they conveyed land to the association at alleged unconscionable prices and entered into exorbitant third-party management
contracts. 3 1 Defendants withdrew from the association after selling units to
plaintiff association members. Plaintiffs filed suit to recover the excessive
profits and fees, contending that defendants were fiduciaries for prospective
buyers. The court reasoned that under the Condominium Act nonprofit
incorporated associations are treated like private corporations for profit. Since
Florida has held that a corporation cannot, while its promoters hold all its
outstanding stock, avoid a purchase of property sold it by the promoters at a
large profit because the corporation has full knowledge of the facts and the
rights of innocent purchasers have not arisen 3 2 the court rejected the plaintiff's argument.
Riviera Condominium Apartments, Inc. v. Weinburger33 involved developers who served as officers of a condominium association and in addition were
directors of the defendant management corporation. Plaintiff unit owners
brought suit to rescind an agreement whereby the developers, acting on behalf of the association, paid the defendant corporation a 7,500 dollar management fee two weeks prior to seizure of association control by plaintiffs. In
upholding the validity of the fee the court found that some management
services had been performed and a few of the purchasers had knowledge of
the agreement prior to sale. Similarly, in Wechsler v. Goldman-4 defendant
developers were both the organizers of the condominium association and sole
directors of a corporation from which the association leased a recreational
area. 35 At closing, plaintiff purchasers contracted to be guarantors of the
29. See, e.g., Wechsler v. Goldman, 214 So. 2d 741 (3d D.C.A. Fla. 1968). See also Lake
Mabel Dev. Corp. v. Bird, 99 Fla. 253, 126 So. 356 (1930).
30. 203 So. 2d 657 (3d D.C.A. Fla. 1967).
31. Management contracts are devices by which the developer or a third party contracts with the association to assume the obligation of the day-to-day operation of the
complex.
32. Lake Mabel Dev. Corp. v. Bird, 99 Fla. 253, 126 So. 356, 358 (1930).
33. 231 So. 2d 850 (3d D.C.A. Fla. 1970).
34. 214 So. 2d 741 (3d D.C.A. Fla. 1968).
35. Promoters frequently convey to the association the site on which the condominium
structure is located while retaining title to adjoining land. The association either purchases
a leasehold interest in the adjoining land, in which case the land is submitted to condominium, or pays an annual rent for use of the land for recreational purposes. If the latter
form is utilized the rents are divided proportionately among unit owners and assessed as
common expenses. One authority has referred to such leases as the "Rec Rent Blues."
The developer retains control of the recreational area while unit owners are obligated to
pay the fee whether they use the facility or not. The builder charges each apartment
owner anywhere from $10 to $100 per month, depending on the facility. The developer
receives this amount for a lifetime and he often has the right to raise the figure under
contract terms. If unit owners do not pay they can lose their apartments. R. REYNoI.DS,
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lease, which provided for yearly rental charges amounting to more than the
assessed value of the property. Plaintiffs claimed these amounts were excessive and sought a court modification. However, the court, relying on Fountainview, upheld the leases on the ground that the terms were disclosed at
closing.
In most jurisdictions the developer is treated as a fiduciary acting on behalf of unknown persons who will purchase and become members of the
association. 36 Under this theory any overreaching could result in voidable
sales contracts. 3 7 However, as illustrated by the Fountainview, Riviera, and
Wechsler decisions the Florida courts rejected the majority position. By casting
condominiums within a corporate law framework the courts had permitted
developers to bind future purchasers to contracts executed prior to transmission
of board control to the unit owners. Since the rights of innocent parties did
not arise until dosing, developers could use legal gymnastics to gain exorbitant profits.
Recent LegislativeReform
The Florida Legislature recently enacted two amendments to the Condominimum Act designed to curb developer self-dealing.38 The first measure requires the developer, prior to sale, to make full disclosure of and to provide
copies to the prospective buyer of various condominium documents including
the declaration, 9 projected operating budget, sales brochure, and apartment
floor plan. 40 After execution of the sales contract no material changes affecting
the rights of the buyer or value of his unit may be made in any of the
required documents without the buyer's approval. If required information
is not available upon execution the sales contract must contain a provision
that it is voidable at the option of the buyer.41
FLORmA CONDOMINIUMS (1971). See also FLA. STAT. §711.15 (4) (1971).
356. COOPE.ATWEs AND CONDOMINIUMS 17 (J. McCord ed. 1968); Note, Real Property-

Georgia'sApartment Ownership Act -Its Scope Analyzed in View of Emerging Condominium
Litigation in Other Jurisdictions,23 MERCER L. REv. 405, 411 (1972).

37. Duties of the developer are specified by law. See, e.g., HAwAI Ry. LAWS §§514-45
to -50 (1970); MicH. ComP. Aws ANN. §559.28 (1969); VA. CODE ANN. §55-79.28 (1969).
38. FLA. STAT. §§711.13, .24 (1971).

39. The declaration is the document that, when recorded, creates a condominium.
§711.08 (1971).
40. Also required are copies of the articles of incorporation or charter of the associa-

See FA. STAT.

tion, the underlying ground lease or other document creating a right of use, the floor plan

of the apartment to be purchased by the prospective buyer, and management or maintenance contracts, if any. The management contract must specify the particular services to
be rendered and charges to be made. The projected operating budget must give the esti-

mated monthly payments for the condominium unit, maintenance or management charges,
and rentals for recreational facilities. Finally, the sales brochure must indicate what areas
will be owned by unit owners and which facilities will be owned by others. FLA. STAT.
§§711.24(1) (a)- (g) (1971).
41. The contract is voidable at any time up until 15 days after the last item of required information is furnished the buyer. However, all documents must be tendered at
least 90 days prior to closing. FLA. STAT. §711.24(2) (1971).
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The second amendment is directed toward speculative management contracts. 42 In practice, many condominium associations enter into agreements
with management corporations by which the latter conduct the daily operation of the projects. However, the Riviera case illustrates how developers have
abused this practice. Under the new law any original management or maintenance contract is subject to cancellation at any time after unit owners assume control of the association. 43 Cancellation requires a vote of seventy-five
44
per cent of the association members.
The automatic voidability provision has been supplemented by the decision
in Point East Management Corp. v. Point East Condominium Corp.45 There,

a developer created four separate condominiums and a separate association
for each project. While the developer controlled each association he caused
the associations to enter into long-term management contracts with a corporation he owned. The condominium associations brought an action against
the management corporation seeking cancellation of the agreement alleging it
was contrary to public policy and failed to conform to the Condominium Act.
The appellate court affirmed the trial court's finding that the contracts were
invalid for failure to comply with statutory requirements.46 Under the Condominium Act the association is the entity responsible for operation of the
complex. 47 The abdication of that responsibility to a management company
defeats the purpose and intent of the statute. Although the Point East decision
does not invalidate all management agreements it does indicate that contracts
initiated by the developer, which operate to divest from the association a
substantial degree of the statutory responsibility to operate a condominium,
are void and not binding on the association subsequently controlled by unit
owners. As a result of the decision all promoter-inspired management contracts are voidable by statute, while all contracts that abdicate from the association substantial operational control are void ab initio.
Fraudulent Statements and Misrepresentations
Another frequent developer abuse is the use of fraudulent statements or
misrepresentations. 48 Sales brochures often underestimate the monthly main-

42.

See

FtLA.

STAT.

§711.13 (1971).

43. If multiphase condominium projects are involved the management contract is not
subject to cancellation until after the last association in the entire project comes under
control of unit owners. At this point, if there is not a 75% cancellation vote of all owners
in the complex, the associations of individual buildings can rescind the contract, but cancellation affects only their building. Id.
44. Since in most projects a board is elected when 51% of the apartments are occupied
a vote representing 39% of the units could void a previous management agreement. See
RoHAN & RESKIN, supra note

45.
46.
47.
48.

4.

258 So. 2d 322 (3d D.C.A. Fla. 1972).
Id. at 324.
FLA. STAT. §711.03 (2) (1971).
See, e.g., Hendler v. Rogers House Condominium, Inc., 234 So. 2d 128 (4th

D.CA. Fla. 1970).
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tenance charges a unit owner will have to pay. This portion of the monthly
charge is subject to change, yet purchasers are rarely informed of this possibility.49 Additionally, in order to make the project more marketable developers often omit underlying agreements that would deter sales. Moreover,
developers frequently exhibit a variety of fancy and grandiose plans and
then fail to perform their elegant promises. 5
In Hendlerv. Rogers House Condominium, Inc.5- the defendants were the
original corporate owners of property that had been submitted to condominium and were also successors in title to a swimming pool area adjacent to
the condominium property. Plaintiff association filed a complaint alleging
that either through mistake or fraudulent intent on the part of defendants,
the swimming pool area had not been submitted to condominium. 52 The
plaintiffs also alleged they had purchased their respective units in reliance
on defendants' representations that the swimming pool was part of the common elements, an undivided share of which was appurtenant to each unit.
The complaint was dismissed because it did not allege facts sufficient to
establish the right to maintain a class action, but plaintiffs were given leave
to amend.53
As to the merits of the case, however, under present law a purchaser can
rescind a sales contract or recover damages prior to closing if he reasonably
relies upon false or misleading statements made by the seller and, as a result,
pays anything of value toward the purchase of a condominium unit.5 4 Statements may be verbal or included within information published by the promoter in advertising and promotional materials.- 5
Misuse of Deposit Money
The mishandling of buyer deposit moneys is also an area of abuse. Some
developers have used deposit money collected from committed purchasers for
their own uses. If the project failed, the deposit was not returned.5 6 Similarly,

49. See Andelman, Co-op Conglomerates Advocated, N.Y. Times, Sept. 27, 1970, at 1,
col. 4, where it is predicted labor costs will go up by 20%, fuel costs 80-100%, and
municipal services 66% for 1972.
50. "That beautiful golf course the salesman raves about will turn into a sandy, unplayable desert. That magnificent building the artist draws will turn out to be half the

original size and not nearly as pretty. That multi-million dollar clubhouse turns out to
be as big as a bus shelter." Introduction to R. REYNoLDs, FLORMA CONDOMINWMS (1971).
51. 234 So. 2d 128 (4th D.C.A. Fla. 1970).
52. See note 32 supra.
58. 234 So. 2d 128, 129 (4th D.C.A. Fla. 1970).
54. After dosing, the buyer's remedy is limited to damages. However, the cause of action
is limited by a statute of limitations of one year after closing or the completion of the

common elements or the first issuance of a certificate of occupancy. In no event does the
cause of action survive for more than 5 years. Fla. Laws 1972, ch. 72-201.
55. 'Tublished material" includes, but is not limited to, brochures and newspaper advertising. Id.
56. See, e.g., Brothers v. McMahon, 851 Ill. App. 821, 115 N.E.2d 116 (1958); Note,
Cooperative Apartment Housing, 61 HAiv. L. REv. 1407, 1407-08 (1948).
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a few developers have collected subscriptions for a proposed condominium
with no intent to construct the building. The large sums of money collected
were placed in interest bearing accounts or invested in more speculative pursuits for the purpose of creating income for the developer. When the principal was returned to the buyers the developers retained the accumulated
57
income.
Consequently, the Condominium Act now regulates use of advance deposits by developers. 58 Whenever sums are deposited the developer must hold
the funds in a special account and is prohibited from commingling the funds
with his own account. If the deposit remains in the separate account for more
than three months any interest earned must be paid or credited to the buyer
upon closing. If the sales contract so provides the developer may withdraw the
deposits and use the funds "in the actual construction and development of
the condominium property" upon filing a notice of commencement.5 9 Failure
to comply with these requirements renders the sales contract voidable at the
option of the buyer.
Legislative Inadequacies
Because Florida's regulatory statutes were so recently enacted there has
been no litigation by which to test their effectiveness. It is apparent, however,
that without liberal judicial interpretation the present scheme is inadequate
to fulfill its primary purpose-the protection of condominium buyers against
losses caused by unfair promotion. A grave danger remains that purchasers
will execute sales contracts without knowledge of the risks involved.
First, the statutes do not afford buyer protection by requiring that a developer have sufficient funds to complete the construction of the building.
A developer may receive advance deposits and utilize them in financing construction without reasonable certainty the project is marketable. 60 If too few
purchasers subscribe construction lenders will be hesitant to finance a construction mortgage and the project will become a catastrophe. Consequently,
purchasers will lose their deposit money that was utilized by the developer
for construction purposes.6 ' The same result could occur through failure of
performance by the general contractor. If no performance bond were re-

57.

Interview with Mr. Gene Godbold, member of the Florida Bar, in Gainesville, Fla.,

July 20, 1972.
58. FLA. STAT. §711.25 (2) (1971).
59. Id. No part of the funds may be used for salaries, commissions, expenses for salesmen, or for advertising purposes. Whenever the contract permits the use of advance deposits, the following phrase must be printed in bold-face type on the sales contract: "AD-

VANCE PAYMENTS MADE PURSUANT TO THIS CONTRACT MAY BE USED FOR
CONSTRUCTION PURPOSES BY THE DEVELOPER." If any portion of the money is
used for unauthorized purposes with intent to defraud, the developer is guilty of em-

bezzelment. Id.
60. But see

HAWAII REv.

LAws §514-16 (1970), which helps to ensure the financial

stability of the project.

61.

See FLA.

STAT.

§711.25 (1971).
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quired the condominium could again collapse and developers would not be
answerable to buyers for deposit moneys used in construction.
In addition, the disclosure requirement is inadequate. It appears the full
disclosure requirement is twofold.62 The developer must first disclose material facts by tendering the required documents to the buyer. Because of the
extreme complexity of the condominium sales transaction this type of disclosure is especially valuable to the purchaser. 63 A buyer not trained in law
or business would find condominium documents difficult reading, but a
lawyer can easily interpret the intricate terms. 64 Second, the disclosure law
impliedly requires the developer to explain verbally, or otherwise to communicate, the terms of the documents. Furthermore, the developer must
prepare a projected operating budget. However, without liberal judicial interpretation the full disclosure statute will foster the abuses it is designed
to prevent in that it permits disclosure by summary. Few untrained persons
can discern their duties and liabilities from summary disclosure. Even one
trained in law, after careful study, only concludes that he needs more information if he is to counsel his client adequately. Such disclosure is too susceptible to developer manipulation.
The third weakness of the existing regulatory system is that, in effect, the
enforcement burden is placed on the buyer. Developers are properly regulated only if the purchaser becomes aware that he has been cheated or misled
and pursues his remedy within a limited time period. Under the full disclosure and false information statutes the buyer is bound to his contract unless
he seeks rescission prior to closing.65 If a promoter waits until after recordation
of the declaration and bylaws to begin marketing units, he can dose the transactions a short time thereafter. By using this procedure developers can still
withhold material information such as a recreational lease and avoid
legal consequences. In addition, a promoter who makes fraudulent statements
or promises is immune from damage suits if the purchasers fail to file suit
within one year after closing.66 Home purchasers are basically naive and
base their decision to buy on beauty of the property and sales price rather
than on legal ramifications. 67 The present Condominium Act will fail to
regulate sales transactions effectively because it is based on an erroneous assumption that buyers are generally aware they are "being taken."

62.

See FLA. STAT. §71124 (1971).

63. See Miller, Cooperative Apartments: Real Estate or Securities?, 45 B.U.L. REv. 465,
486-92 (1965), for a discussion of disclosure by document and disclosure by summary.
64. Id. at 480.
65. FLA. STAT. §711.24 (1971).

66. See Fla. Laws 1972, ch. 72-201.
67. Telephone interview with Mr. Russell McCaughan, author and member of the

Florida Bar, July 15, 1972.
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SECURITIES LAW IMPLICATIONS

The Florida Condominium Act is silent as to the possible applicability of
securities regulations to the sale of condominiums, 68 In 1963 the director of
the Florida Securities Commission opined that registration of condominiums
under state Blue Sky Laws was not necessary as long as the primary purpose
of the sale was to acquire ownership and occupancy rights in an apartment.6 9
Recently, however, there has been a growing trend toward marketing condominium units for predominantly investment purposes3 0 Consequently, the
increase of investment condominiums raises potential securities law implications and requires analysis of existing statutes and the nature of the condominium sales transactions.
Security Defined
The Florida Sale of Securities Law defines a security in broad terms
including, in addition to stocks, bonds, and debentures, such diverse intangibles as "evidence of indebtedness, certificate of interest or participation
.. certificates of interest in a profit-sharing agreement, or the right to participate therein . . . or any transferable share, investment contract, or bene' 71
ficial interest in title to property, profits or earnings. "
Since no definition of a security can be given to fit all cases the particular
transaction involved must be examined to determine if it falls within the
purview of the statute. 2 In the landmark case of Securities & Exchange Commission v. W. J. Howey Co. 7 3 the United States Supreme Court laid down
the following test for determining whether a particular interest constitutes a
security:7 4

The test is whether the scheme involves an investment of money in
a common enterprise with profits to come solely from the efforts of
others. If that test be satisfied, it is immaterial whether the enterprise
is speculative or non-speculative or whether there is a sale of property
with or without intrinsic value.
Thus, there are three important factors that must be examined: (1) participation in a common scheme or plan, (2) reliance upon a third party to
manage the investment, and (3) profit realization as a goal.

68.
69.

See generally FLA. STAT. §711 (1971).
Letter from D. H. Mays, III, Director of Florida Securities Comm'n, to Professor
Ralph Boyer, Nov. 14, 1963, cited in 2 R. BOYER, FLORIDA REAL ESTATE TRANSACTIONS §39-22
n.72 (1965).
70. See generally R. REYNOLDS, FLORIDA CONDOMINIUMS, ch. 11 (1971); Rohan, supra
note 26; Romney & Rohan, Resort Condominiums: The Housing Industry's Prescription for
Relaxation, Retirement and Real Estate Investment, 2 CONN. L. REV. 50 (1969).
71. FLA. STAT. §517.02 (1971).
72. McElfresh v. State, 151 Fla. 140, 142, 9 So. 2d 277, 278 (1942)
73. 328 U.S. 293 (1946).
74. Id. at 201.
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Condominiums have traditionally failed to satisfy the entire test. A common enterprise is obviously involved. Unit owners, however, actively participate in planning, developing, and operating the complex through membership
in the association. Consequently, the resulting joint venture negates the
element of dependence upon the efforts of a third party. Moreover, if the
association delegates substantial operational duties to a management corporation it is not complying with statutory requirements for condominiums.7 5
Even if there is third-party reliance as well as a common scheme the final
requirement remains unsatisfied when the motive for buying is not profit
centered.
Nature of the Condominium

The condominium is basically a real estate venture, with home ownership
as its purpose. The purchaser of a condominium unit acquires an ownership
interest in an apartment that can be conveyed and mortgaged. If the unit
owner defaults on his mortgage the mortgagee can look to his interest alone
to satisfy the debt. Condominiums are subject to real property taxes and
special assessments, and may qualify for homestead exemption."6 Furthermore, declarations of condominium may include such covenants and restrictions concerning the use, occupancy, and transfer of units as are permitted
by real property law. 77 Thus, in all the essential aspects the sale of a condominium is analogous to the sale of a house. Contracts for the sale and purchase of land in which the seller agrees to develop the property and the buyer
agrees to compensate him for services have been determined by Florida courts
not to constitute investment contracts within the meaning of Blue Sky Laws. 78
For instance, in Willmont v. Tellone79 a Florida court emphasized the real
estate and home ownership aspects of cooperative apartments. There, the
sale of a 99-year lease was accompanied by a promise to form a corporation
in which each lessee was to receive one share of stock, giving the lessee right
to possession. The court held that although the corporation was to issue stock
it need not be registered, since the sale was actually of real estate. The court
ruled that the cooperative existed merely to make real estate ownership and
occupancy convenient 8 0'
Condominium ProfitAspect
The traditional home owner condominium has in the past evaded securities law regulation. However, the fact that the collected assessments and

75. See Point East Management Corp. v. Point East One Condominium Corp., 258 So.

2d 322 (3d D.C.A. Fla. 1972).
76. FL-. STAT. § §711.02, .19(1), (3) (1971).
77.
78.
79.
80.

FLA. STAT. §711.07 (1) (1971).

State ex rel. Knott v. Hemphill, 142 Fla. 728, 195 So. 915 (1940).
137 So. 2d 610 (2d DC.A. Ea. 1962).
Id. at 612.

https://scholarship.law.ufl.edu/flr/vol25/iss2/6

12

[Vol. Law
XXVImplicat
OF FLORIDA LAW REVIEW
Batsel: UNIVERSITY
Florida Condominiums-Developer
Abuses and Securities

reserve accounts may be invested or bear interest or the fact that certain parts
of the building may be rented for commercial purposes for the benefit of all
unit owners, may indicate that the purchasers are acquiring an opportunity
for income in addition to an interest in real estate for dwelling purposes s
In addition, while condominium developments are predominantly owner
occupied, there has been a growing trend toward the use of rental pools by
which a condominium owner, through a third party, rents his unit when it is
not in personal use.8 2 One reason for the transition to rental-oriented promotions is that an increasing portion of the condominium market is being
located in traditional vacation states such as Florida. Consequently, a greater
proportion of unit owners reside in the state for only a small fraction of the
year. Through the use of a rental pool arrangement absentee owners contribute their units to an inventory, which is rented by a managing agent to
third parties on a revolving basis.83
Rental pools are economically advantageous. Each participating unit
owner is assured a share of the income from rental of the inventory apartments. Unit owners do not compete for lessees and the risk of loss from failure to lease is spread among all participants.14 Lessors can also utilize important tax deductions1 5 Developers benefit through profits derived from fees
paid the managing agent who is usually employed or controlled in some
manner by the developer.8 6
The rental pool arrangement can be employed in a commercial setting as
well as in a residential one. Units are sold to commercial or industrial corporations that can use their apartments for business purposes or lease the office
space through the rental agency.
In some condominiums the sales contract contains a provision requiring
all purchasers to submit their units to the rental pool. Additionally, unit
owners often must designate far in advance the specific period during which
they will occupy the apartment. Lessor occupancy is sometimes limited to a
7
few months per year.
Rental Pools as Securities
There is good argument that condominium sales under the rental pool
arrangement, as opposed to traditional condominium sales, fulfill the Howey
test and, therefore, constitute securities. Since unit owners are absent a
substantial portion of the year the procurement of lessees and operation of
the complex is left to a third party - the resident manager. Additionally,

81.

2 R. BOYER, FLORIDA REAL ESTATE TRANSAIMONS

82.

See Rohan, supra note 26, at 1-3.

§39.22 (1965).

83. Id.
84. Id.
85. The period during which the unit is designated for use by the rental pool can be
counted as the part of a year in which the unit is devoted to income production.
86. Rohan, supra note 26, at 1-3.
87. Id. at 7.
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there is involved a common scheme in which the object is to maximize income.
Consequently, the transaction loses its real estate character and takes on an
investment flavor. Courts have previously looked through form to substance
in making a determination whether an interest, under specific facts, constitutes a security.38
The investment contract argument is further supported by recent administrative actions taken in several states. In 1969 the attorney general of
Hawaii issued an opinion in which agreements between unit owners and
developers were ruled to be subject to securities law regulation.8 9 The Hawaii
opinion relied on a previous similar ruling by the Federal Securities and Exchange Commission, since the Hawaii Blue Sky Law adopted the same definition of security as the federal act.90 Florida's definition is virtually identical to
both the Hawaii and federal laws. 91 In a similar action the regulatory commissions of the District of Columbia, Maryland, and Virginia issued a joint
release that viewed rental pool marketing campaigns as transactions involving
investment contracts and, thus, subject to regulation. 92
The California commissioner of corporations has extended the investment
contract doctrine to the sale of all condominium interests.93 His view is based
on the California decision in Silver Hills Country Club v. Sobieski9- where
members of the public were asked to submit money to a developer who
promised to build a country club for the enjoyment of those who invested in
it. Prospective members were given no promise of profit but were to have
purely beneficial interests. The California supreme court ruled the transaction involved securities. 95 The commissioner interpreted the decision as
indicating that where the investor is not to participate actively in the enterprise and someone else is to manage the property, the courts may hold the
securities law applicable even though the investor may be the outright owner
of the property. This interpretation would have special application to condominium units that are sold in advance of construction of the building if the
proceeds of the sale are needed to ensure completion of the facilities. 96

88. See Wihnont v. Tellone, 137 So. 2d 610 (2d D.C.A. Fla. 1962); Brothers v. McMahon,
351 IM. App. 321, 115 N.E.2d 116 (1953); State v. Silberberg, 166 Ohio St. 101, 139 N.E.2d
342 (1956). See also I L. Loss, SECURrTES REGULATION 493 (1961).
89. Ops. ATr'Y GEN. HAwAI 69-12 (1969) quoted in Rohan, supra note 26, at 5.

90.

Compare HAwAri

REv. LAws

§178-62 (1970), with SEC Release, No. 3691, April 13,

1967.
91. Compare FLA. STAT. §517.02 (1971), with HA Ai REv. LAws §178-62 (1961).
92. Maryland Securities Act Release No. 1, Virginia Securities Act Release No. 1, and
District of Columbia Securities Act Release No. 9 (Aug. 1969).
93. Wenig & Schulz, Government Regulation of Condominium in California, 14

HAsrmcs

L.J. 222, 285 (1963).
94. 13 Cal. Rptr. 189, 361 P.2d 906 (1961).
95. Id.

96. Wenig &Schulz, supranote 93, at 236.
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Securities Law Exemptions
All securities offered for sale must be registered with the Securities & Exchange Commission and the Florida Securities Commission unless they are
exempt or the transaction by which they are offered is exemptY7 Neither the
Florida statutes nor federal law exempts condominiums per se.98 Nonetheless, one exemption in both laws may inure to the condominium concept. 99
This provision exempts from registration "shares of a corporation which
represent ownership, or entitle the holders thereof to possession and occupancy, or specific apartment units in property owned by such corporation and
organized and operated on a cooperative basis, solely for residential purposes." 100 One authority feels that if a cooperative is so exempted it follows
that a condominium would also be exempt.10 However, the cooperative
exemption is limited to situations where the building and corporation are
organized and operated "solely for residential purposes." ' 10 2 Therefore, it appears that traditional condominiums are exempt by analogy, but rental pools
or other commercially inspired arrangements, whether cooperative or condominium, would require registration because their purpose is other than residential.103
Condominiums are already under careful scrutiny by legislators and
other government officials due to unscrupulous developer practices. The investment flavor of many condominium sales again evidences the need for
further regulation in the area. The failure to register the sale of profit-seeking
projects could have a disastrous effect on individual projects. However, as one
authority suggests, review of condominium offerings should not fall under
the authority of federal or state security commissions; instead, such sales
should retain their real estate characteristics.10
CONCLUSIONS AND SUGGESTIONS FOR LEGISLATION

The above discussion demonstrates the need for legislative reform of the
Florida Condominium Act, which would enforce ethical conduct and properly
recognize the investment aspects of condominium sales. In my opinion the
following amendments to the Act would achieve this result and ensure the
continued success of the condominium concept in Florida.
97. FLA. STAT. §517.05 (1971).
98. See generally FLA. STAT. §517 (1971).
99. See 17 C.F.R. §230.255 (1972); FLA. STAT. §517.06 (15) (1971).
100. FLA. STAT. §517.06(15) (1971).
101. 2 R. BoyER, FLORIDA REAL ESTATE TRANSACTIONS §39.22 n.69 (1965).
102. See Sowards, Florida Securities Regulation, 20 U. MIAMI L. REv. 546, 554 (1966),
for a discussion of the Florida residential purposes limitation.
103. The Florida Securities Commission recently required the registration of a condominium project built by Innisbrook Associates of Palm Harbor, Fla. The project featured
a rental pool arrangement. Telephone interview with W. B. Corbett, Attorney with the Legal
Division of the Florida Securities Comm'n, Sept. 15, 1972.
104. Crockett, Protecting the Deposit of the "Consumer" Who Purchases a New Condominium Apartment, 8 HAWAII B.J. 103, 116 (1972).
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Creation of a State Regulatory Agency Regarding Condominiums
Regardless of whether all condominium interests are securities the complexity of the sales transaction and the degree of the risks assumed by purchasers of such interests demand that the entire transaction be subject to
review by experts qualified to pass on its basic fairness. 10 5 So long as a purchaser is merely buying a house in a conventional subdivision a full disclosure
law has some hope of success.108 Full disclosure, however, fails to perform a
useful function in the condominium field where there are numerous documents containing complex provisions' 0 7 Regulation is directly related to the
buyer's understanding of the transaction. As the terms and conditions of sale
become more intricate and buyer risks are increased the transaction eventually
exceeds the understanding of the ordinary layman and full disclosure is no
longer effective.
The purchaser of a condominium sold under a permit issued by a regulatory commission has the assurance that the agency has examined the
adequacy of project financing, insurance, and feasibility of operation108 He
has the protection that the developer has conveyed good title to the association and that underlying management or maintenance contracts and recreational leases are fair and equitable. The buyer is therefore fully aware of
the risks involved and the general marketability of the project.
On the other hand, the developer's burden is not too great. If regulatory
procedures are kept simple he need not worry about bureaucratic delays in

construction and sale of units.'0
Method of Regulation
The question arises as to the method of regulation of condominium sales.
Dual or triple regulation by a real estate commission and a securities commission places an unnecessary burden on the developer and has caused traumatic difficulties when exerted.110 The filing of two sets of fact statements, the
payment of multiple fees, and the necessity of dealing with additional people
are considered burdensome by the building industry. Regulation should therefore be performed by one agency. In those states that have established regula-

105. Thus far five states have placed condominiums under the regulation of a state
agency. CAL. Bus. & PROr. CODE §11010 (West Supp. 1972); HAWAiI REv. LAWS §§514-1 to
-55 (1970); Micn. COMP. LAws §§559.22-.29 (1970); N.Y. REAL PROP. LAW art. 9B (McKinney
1970); VA. CODE ANN. § §55-79.16 to .26 (1969).
106.

Note, Government Regulation of Condominium in California, 14 HASrINs L.J. 434,

442 (1963).
107. Declarations alone often exceed 100 pages in length. See, e.g., Declaration of Palm
Aire Condominium Development, Miami, Florida, filed in official records of Dade County,
Florida.
108. Note, supra note 106, at 445.
109. Id.
110. The state of California has had difficulty with such a system of regulation. Rohan,
supranote 26, at 11.
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tory agencies one requires registration with the state securities commission,",
three states subject condominiums to the rules of a real estate commission,"1 and one utilizes both real property and securities agencies. 13 Whatever the
nature of the agency, filing procedures are substantially similar."- However,
a knowledgeable and sympathetic review of condominium projects calls for
considerable expertise in real estate development, mortgage financing, and
insurance negotiation." 5 Regulation should therefore be performed by a real
property related agency.
Filingwith Regulatory Agency
The developer should be required to notify the regulatory agency in
writing of his intention to sell condominium units. It matters little if the
notice of intention is filed before recordation of the declaration and resultant
submission to condominium. However, it is vital to the effectiveness of the
agency's review that the notice be filed prior to the sale of any unit. In fact,
a full evaluation should be completed before sale. Accompanying the notice
of intention should be a document making full disclosure of material facts
regarding the project and should include information concerning construction financing, duties and organization of the association, management and
maintenance contracts, recreational leases and building plans. Additionally,
the developer should be required to submit copies of important condominium
documents.
Powers of Regulatory Agency
The commission's powers should reflect its basic purpose - evaluation of
the feasibility and fairness of a particular project. In light of this goal the
commission should be required to issue a public report of its findings at the
conclusion of its review. In preparing the public report the commission should
be empowered to make a physical inspection of the project site to ensure that
construction is progressing at the planned rate. Developers should be given
adequate notice of the inspection and an opportunity for a hearing if the
final public report is unfair to his interests.
In addition to the power of inspection the commission should possess investigatory powers. Thus, if it appears a developer is violating any statute or
regulation the commission could investigate the developer's project and
examine the accounts and records used therein. Furthermore, if flagrant vio-

11. N.Y. REAL PROp. LAW art. 9B (McKinney 1970).
112. HAWAIi REV. STAT. §514-32 (1970); MICH. COMP. LAws §559.24
ANN. §55-79.17 (1969).
113. CAL. Bus. & PROF. CODE §11010 (WEsr Supp. 1972).
114.

Compare N.Y. REAL PROP. LAw art. 9B

(1970); VA.

CODE

(1970), with HAWAII REv. STAT. §514-32

(1970).
115.

Rohan, supra note 26, at 11.
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lations occur the commission should be able to seek injunctive relief in the
state's circuit courts.
Finally, the commission must be empowered to promulgate rules and
regulations concerning condominiums consistent with the Condominium Act.
With such powers the commission could periodically update the necessary
requirements.
Need for State Responsiveness

Today there is a growing pressure for regulation of condominium sales
by a federal agency, such as the Securities and Exchange Commission or the
Federal Housing Administration, because of the abuses that have occurred
in spite of state regulation. 1 16 However, many authorities believe condominiums should be policed on the local level by state law."17 Nonetheless, if
the states continue to fail to protect the purchaser the federal government
will be forced to assume regulatory powers.

Florida can effectively curb flagrant and subtle abuses only if a state
condominium agency is commissioned. In the words of Florida Governor
Askew, who has also proposed that a new division of housing be established
to cope with the problems of condominiums:1"8
[Me ...have an obligation to protect our citizens and citizens-to-be
who are taking their life savings and making their homes here by purchasing condominium[s] ....

...for recourse.

These people need some place to turn

Establishment of a permanent condominium commission by the 1973 legisla-

ture would provide that recourse.
Guy BATSEL

116. See Note, Cooperative Housing Corporations and the Federal Securities Laws, 71
COLUm. L. R-v. 118,

122-26 (1971).

117. Crockett, Protecting the Deposit of the "Consumer" Who Purchases a New Condominium Apartment, 8 HAWAII B.J. 103, 116 (1972).
118. Address by Governor Askew to the Condominium Owners' Association, North
Miami Beach, Florida, June 15, 1969.
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